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Therefore, the St;if Analys'is 'is now consjdered final . The analys'i's d'iscusses
the bas'is of right for the Statements of Water Djvers'ion and Use I isted above.
Thenefore, the fertinent pages of the analys'is should be'included in lhese files.
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' Unnamed stream (aka Johnson Creek) trlbutary
to Montgomery Creek ln Shasta County
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;;.;;ii..rrv ijr;;-ih;-pii..is adjacent-to Johnson creek

the claim was intended to serve' Therefore' it does not

Mr. Questini intenoeJ-tne cla.im to establish a basjs of

Appi ication 26015

in 1929 and was eventually sold to the djtch water:::i:' The Notice
as the Parcels which
appear that

right for Parcels 9

,,through 23.

6.3 Statements of l.later Djversions and use and Li st jng of Parcel 0wngrsh'ip

Njne, of the protestants have filed Statements to descrjbe their claimbd water

iighti. if'.'Statements are ljsted below: i

Statement Name
10052 Sparks
10073 l.latkins
10077 KennedY
10092 Troxel l
10101 Caton
10104 Shuffl eton
10123 Bl ayl ock, et al .

10924 Kl ei n
10960 Stetl er** Merri I I** Petersen** Renwi ck

**

Parcel Amount- n 2,500 gpd
?O 0.012 cfs
9 0.050 cfs
I 0.325 cfs

13 0.038 cfs
10 0.095 cfs
14 0.032 cfs
19 14,000 gPd

17 & l8 0.060 cfs
1t
15
16

22, 23 & 24

Year of F'irst Use
1976 t

1979 (Per irrotest)
I 976
1883
1963 (Per Protest)
1883' '

1883
lg79 (Per Protest)
1929
unknown
1883 (Per Protest)'
i:19 

(Per Protest)

** No Statement on file for these protestants'

6.4 Hi story of D'i spute Regardi ng l^later Use I

The D'ivision's records indicate that a dispute-arose in 1977 between the

owners of parcels No. I through g"inO-o*neii of Parcels No' B througf 2l as to

whether the pre-1914 appropriat'iu.-iights apparently initiated by John

Quest.ini at d1veisjon i'bint n r.t. i;;I at.'to torfiiture for a period of

non-use of at reast f.ive yea* p"io.-i o igll. rurir'r.i-inforr.tibn about the

ditch was obta'ined from the "Compjiini for Determinatjon of Water Rights'

Trespass, Nuiruni. and Iniunctioii-fiied on behalf of Will'iam and Georgene

Rieck in Shasta County Superio, iouti'on ltovemUer 3, 1983' Tlg compla'int

alleqes that the Upper ditch *.r-oJt of service foi'a-substantial p'eiioO of

time in the 1960's and 1970's'

'1982 Field Investigat'ion found that the only
.is for fire control . There js'ljmited develgpment
U..n-r...nifi sotO. The new owner w1ll likely make

the future.

water which has been used

of the Parcel, anl it had.
benef i ci al use o'f water i n

" lg82 F.ield Investigation found that no water had been benef icii al ly used

for a nu*U.r of iears. The parcel had not been developed' I

' l9B2 Field Investigation
parcel s for many Years '

found that no water has been used onr these
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6.5 Djscussion of Pre-1914 Appropriative Right

The 1976 Agreement describes the ditch water right as a riparian right; no
reference is made to any pre-1914 appropriative right. However, the
Eivision's Johnson Creek adjudication fjle indicates that the ditch users have
previously claimed a pre-1914 appropriative right on Johnson Creek. A1so, the
ditch users submitted information regarding a claimed pre-1914 appropriat'ivre
right to support their protests of Applicatjon 26015.
The pre-1914'clajms of i^ignt are destrjbed in Sectjon 6.2 of thjs Analysis.

In rev'iewing water use under claimed pre-I914 r'ight, the following is noted.
rFirst, once an appropriative right has been acquired, it can be mainta'ined
only by contjnuous benefjcial use of water. Second, regardless of the amount
claimed in the origina) notice of appropriation or at the t'ime diiversion and
use first began, the amount which now can be rightfully claimed under an
appropriative right initjated prior to December 19, 1914 has, in general,
become fjxed by actua'l beneficial use as to both amount and seasop of
diversion. (see Cal jfornia l,later Code Sect jon 1202(b)). Th'ird, thp p'lace of
use or purpose of use may be modified under a pre-1914 claim of rijght.

The Department of Water Resources (Dl.lR) jnvest'igated existing watpr use in
this area of Shasta County (see atiached Application 26015 Locatilpn Map) and
reported thjs use in "DWR Eulletin 22 - Shasta County Investigatilpn, July,
1964". The report summarjzes the lands upon which water was utillii296 during
1955 and 1956 (see page 66). The irrigated lands are shown on Dl,lR Plate 15
map, dated 1960. Bulletin 22 lndicates that less land was irrigated jn 1960
than is present'ly irnigated. The Dl.lR maps indicate that only Parcels 8, 15,
16, 17 and 18 were irrigated in 1960. The map indjcated that Par,cel 12 is
within the boundaries of irrigable lands. The remaining parcels trere not
'included wjthin the presently-irrigated or irrigable areas. Finailly, the\ 1956
U.S.G.S. Montgomery Creek quadrang'le map shows no houses on Parcels 9 through
24. The only residence which exjited at that tjme was located on Parcel 8.

Many of the protestants have indicated that water use began on thpir parce'ls
prior to 1960, though their personal domestjc use was initiated afi a later
date. The Dt,lR map provides useful jnformation on the limits of the actual
irrigated area jn 1960. The Divisjon's 1982 investjgation found that no water
use was occurring on Parcel 15. Thus, it appears that irrigatiorl of this
parcel had ceaseO Uy tSaZ. Irrigat'ion of Parcels 19, 20 and 21 was apparently
jnitjated. after 1960. Based upon this jnformatjon, Divjsion staf'f concludes
that total water use for irrigation purposes has increased beyond historic
levels after 1960.

Water use for domestic purposes a'lso appears to have jncreased after 1914. A

summary of annual water development by the ditch users was obtained by adding
together the annual use I jsted jn the Statements (see Section 5.3,, or obtajned
by investigat'ion (see Section 7.0 for this data). The first column represents
data obtained from the Statements, unless otherwise noted.
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0uantitv Date Use Beqan

0.357 cfs 1883

9

Parcel Numbers

8, 14 (Dl.rR Bul l.tll -?? ildl:1t?:.:h,1t"Plt::l 
-11 

*tt
.it'irlig.t..J in rgoo and the 1e99 !:l:9:si-Ttl!;;";' ;;'fi;;;.'on'[[i'-pi'i'i' 

-,Thererolg'.i!,90::

ilji"ioil!.ll"ir,lt-ir,.i.- i !. l^i.ti 9. q":: 1? 1 1. :l 3 I i^trliini'i.-b.oijt-.i'-(p.' resz fi:ld.ilu:::igi:i?l) .ilgtt'to 0.007 cfs (per^1982 field tnvesf,'lgarron
;\i;;; in ieeg priori?v is cla'imed r:l li"::l: 19

0.050 cfs

0.038 cfs

t929

1963

..0-iS, Uut ttb 1982 investjgat.ion found that no

,.i.t-iu.i-ueing used on these parce'ls ' )

17, 18 (0.072 cfs per investjgat'ion) '

13 (per Statement, O.OO93-gfs qtl-'investigglioll
(Domestic use on-paicets 17 and 18 is said'to have

i;;; in 1963--irrigation use. on these parcel s.began

i.'idzs'. 
-nii 

*ater"used on these two parcel s 'is

iisieO above under Year 1929')

9, 12, 16

19, 20 (0.026 cfs per invest'igation)

(Investigation concluQed use'is 0'33 cfs' whereas

the use Iisted in tnb Statements is 0'56 c'fs')

0.0,73 cf s i976

0.034 cfs 1979

Total 0.562 cfs

Seven of the ten protestants have ind'icated that the'ir use was initjlated after
1s63. Further, piotestant Shuffiei;; iF;;;.i tO) has indicated that hjs use

besan jn 1883. il;;;;;rl ir'. igeZ-ii.ra invest'isition found that wat'er use on

the Shuffteton p.i..f wis limitei io-fit. proteitjon' Based upon th'e

i nf,ormati on summari zed above, 'it-appears that -use of roughly 0 ' 35 cfirs was

initiated prio,^ Io'rgiq.- us6 of ;66;; o.ii-iri-(uit.n..-ot colurnn ll) was

apparentlY initjated after 1914.

The 0.35 cfs noted above (Statement 10092 l'ists 0'325 cfs) js used qn Parcel

8, which also oUiiins watdr from-lhe Bass-overt.ytt Ditgh'yng:I pre-'1914 cla'im

of right. Division staff estjmatel-t[it only-pait of the 0'325 cfs pre-1914

cla.imed right for Parcel 8 was oUiiin.O fto* Jbhnson Creek because farce'l 8 is
better situated to obtain water ito* in. Bass-gvermeyer.Djtch'., Pardel 8 may

also obta'in water from the unn.t.d-rtream which otiginates on the ndrth side

of HighwaY 299.

Prior to the 1975 settlement of the Estate of Alice May Lattin' the Upper

ditch was majnly used to proviO.-witet ior irrigation purposes' As noted

above, the 1960 D1l1R map'indicates init tot.l iriigation use increased after
1960. Thus, Division staff .oniiri.t-th;i-the'i;;;;t;; in domestic'use has

not been offset';t; t;;;ction it-iiiigation use and total water use has

i ncreased.

The pre-1914 clajm of pight filed by John Questinj states that it w'as filed
inritiate a right, for Parcels 2,;,-'5,-O-inO e. N..'qrl.iiiti indicaied that

intend to divert ii UV-ftute and iitin in size adequate to carrY thrg

tp
tt ,I
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?mgylt,appropriated." It does not appear that Hr. Questini intended to
ilitj3te a right for Parcels 9 throufh es. Even.if-a rtgrrt was estabtishedr0r these parcels, the rjght would have become fixed by ictual beneficial ,r..It cannot be enlarged at [his late date to accommodate the nuter users whohave recently initiated use. Water use has-inir..s.d since l9l4 and it doesnot appear that the new uses can be classified as majntenance of inv
fl:-:Ii:!ilg appropriative rlsh! that may have exjsted. ir,ui,; it a-ppears thatEne c.laimed pre-1914 appropriative right is inadequate to cover presbnt usesgla !!" protests {ilgo by the owners 5f parceti g,-io, ii,-ii,.'tb, 16, 17,-ie,19, 29'?2, 23 and 24 cannot be majntained. The protest iitei by the'onn.r ofParcel 14 can o11y be maintained if domesii. ui. iras been on;;ijn! s.ince
P:::19:l le, let4, because Division records.inaicai; ih;l ini-irop"rty was notnlst0rlcally irrigated. However, the 1955 U.S.G.S. lilontqomerv' Crbek 

-
quadrangle.mlP-indicates that there was no house on Caii6i iq"tn 1956. Thus,the protest fil.{ Py Blaylock, et al ._(Parc.l iqt inouiJ-u.-ai,smissed. ontv'the protest filed by Troxell.(Parcel_8j based upon a pre-1914 Lla1m of rignishould be maintajned. Divisidn staff notes inii uerritt, the owner ofParcels 11 and Zl djd not protest Appl.icatjon iOOtS i

6.6 Riparian Claim of Right

The recorded water supply agreement (see Section 5.1) states that the basjs ofright l: rjparian. A riparian right'is limited to ine-imJr.t-rin.ich isnaturally tributary to the.proper[y, exists by reason oi o*n.r]irip of landabutting upon a.stieam or bbdy'or witer ano iirords no oaiil-oi right to use
I1t9r upon nonriparian.land. (Rancho santa t'tarqarita v. tiji,-it cit. zd a0i,
P9..|:-39!13),Theshadedarei,tneapproximateDounclary of the land within the watershed of Johnion Creek, whjch ii tfreextent of the lands riparian to thib source. The riparian'righi for use ofJohnson Creek water.ggit not appear to extend to Parcels 9 thiqugh 23 beciusethe lands are not within the witershed oi ilre iouii..- it. pi:ip:Jrty ownens (ofParcels 9 through 23).may be served under ripaii.n itaim or'riglht rrom tneother three souices inow-n on the tociiion ftr.p-iat locations C, E, and I) ifthe ditch was established prior to subdivjs'ibn'of the ranih ano-il,J iipirianright was preserved.

Parcel 8 is within the watershed of Johnson Creek. In order to divert waterunder clajm of riparian.right,. the diverter muri ure the water pn ripar.ianland but need not'own the Tani at tne point oi-ji;;;ti;;."-iiut'-ir, suchdiverter may divert at.a point upstream from-hi; land io long-is p6rmissjon.isgranted to use that point of divbrsion, and interveninq luno"o*[ei^s betweenthe point of djversibn-and the'p1ace of use aie noi.Ji.ii.iv-i,Fr.cted by iuch
p11.!i:9:.-(Ttlfner y. Jame!-qalir.co., lss car. 82, ee F.-sz"o iigogD i6 userne p0lnt ot divers'ion on BLM land, the water must pass througli the'Rjeckproperty'in the ditch (he appeals to be riparian on'the porti5n of his landwhich is within the watershbb of Johnson Ci^eek). The niiift oUiiLct to theclaimed ripari.l gjversion.by the djtch water us.rs and filed a'Complaint forDetermjnation of water Righti, Trespass, Nu.isance and injuniiion jn theShasta Corlnty Superior Coirt on Novbmber 3, Ig8j. Due t6 the expense of
PYr:ulng th'is matter in Court, Mr. Rieck his express.O f ir-J.til! for ttreDivision to.proceed with a deiermjnation of whether Appl ication 26015 shculdbe permitted.
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6.6.1 Conc'lusions Regarding Riparian Rights of Protestants

It does not appear that water from John:::^:t;:k,,:l::n,t:,::lY:ltlrl{r'l?
iloll'itffi ::H';: ;!il ;;"F:'i:;i g";i;"1'gl,11 :?d:[^',,1]ti:;,:l 

craim

;ifi i il::'J':"ir,!!."pli.!i'" .'."i o.lt'l ou!:iq: 3r^ll:^T'*':::9":t5lfli:.;";il:i.'"FiirHli:'ii :;;..,,-init-Fiicer s cannot be served under
a ^-r^,.,-^g .* +io nnint of diversion. ther";i;;i' ul..,!!"ii'i iinioil:l.,il"ll: l:l^lr:t-11:;:'l?li,,,'if; .,[lBlill"n:']:'[.;i.i':::.;:"ii'in'"i'i;;-;i;i'1:i:i"1.119 th?-Rl::f":'i;7

IlE'ii;'Sil"olilli!loi'i!"ioi!'i!=t5"ii'1'-1iI1i.]1:.:inll;,'. l'.l3li3';"'n.t;f,;ro:iffi[lit"ii'ii:';;i.:l"EliEo 
-on - 

i niury to vested-rii shts. shou] d be
. r- -^+ .^^^aF in h:vo i va'l id basi s of:lHt:i:Ii"t!.l,,l"ln!'ii;i!';;;;; ilj 'li-'"ppeir 

to have i varid basis

riparian right for Johnson Creek.

7.0 AVAILABILITY OF UNAPPROPRIATED WATER

As described the protest filed bY the du, the ProPosed diversrjon s eas 0n

n"irt.=ii*;t';;.;'r;;;p;;Nated.water is available as

[.i.-r.rii.i-soaro in bbciii\to+s'. Jht tP?l]:1lt Tl{
i s i ncons'isten 'ith the times when ioqs. The aPPlicant maY be
determined bY t
entitled to water P ;;.;;"1; ;;";;.i' ol-o'ieil\il':pr9,'. HoI:Y:f',!ll:
analysis is sjlent on his issue becaut. ir ;ih.;\atb Water Board,decisions-..,^i^-.t .'l t\o di scttssion ofility in th'is watershed ( di scuss'ion o

ollowing permit term to a ss the iiiter avai I ab'il j tY sue:

which affect water avai
Decision 1594 below).

d i vert
fl ow und

ilitili'"lppril..il' i;yi-F(out,'s"ed 
ito the

perm tee' s d'i vers i on Po i nt and

rinq the Period between Ju\
\eimittee's diversion, hYdr

ter, but shall oPen his
N n i shed down,stre am. "

l5 and SePtember l,' i.f iN
ul ic continuitY would ex'is

tqomerY Creek, Permittee
v6rsion works and allow

betwe.en
hal I not

Djvis.ion staff dobrnot recommend inclusjon \ne proposed.permit terml

Johnson creek is"alu(enniij ttt.ut"- int ptgp\ i:lh"Y::i9 ::3Yi13"-i.i.r.. Cie.t is-i-p\enniat stream. The pr:op\d term would requine \

continual flow bypass \ins the 
-tut*tt 

*oitn! a$jlre,31::k:-:::19-'::1"?'
:;i;'*ll"ai;;;i ili;;',;;Xii ;eii in .i'i' or'iqh!-\!h::'*:i :::::[i:"';i?i:,"l:r?i;:';,";;;i,;i;;'x{r,ii-..i''-.iiit an6 ippe\:^b:-l::'ibre. In

Decis ion 15e4, ul.'iiii.'*9!.J\;.'l lomo-in.i u'6i:-1N,:::t?:::':?ti:.
:;:;'!l.iilii."rioi'.,ro."ii"ir'Xigh Rugust_si to ipprove\veriions or less

han one cfs from any tributary rr\;-i;!-riinii;i5"ai1;11\*.$:ll-?:,liihthan one cTS rl.urrr drrJ Lr tuuuq' J v' \'L -"-'[i-pio"perty 
\located w.i thiniu\C.tl insvjlle. ^11:p!1v,91:-l,til}i^tl:^Ttll, -,v hp sprved:.under;il';)i.i;on ii..f watersFed- (see Locat\Tgp). and mav be serve0\rnoer

r i par i an \ai'' oi. ;;;ht: -Hryi;:l; 
- !l;^:t\fo it I ::, :;i:":::" t l:' :j}q:] ::ilori'li"offi.ri.r nitt be served'.ni-tn!-o\l9n'r records do not'\dicate

whether only rhq riparian porti.' oi-u,.-ni.ii.n1.eir!I.Iitl-?:^t::i:9Nlut'
i[=;;;;.;f ''t5ii\q.'optioni,for issuance of a pe]nit authorizine vear-ro
appropri ation ot"hsq"inttf O-Ut investigated ' \
gne opt'ion js to autho\ continual diversion (January\through Dgcember 3l)
jf a water exchani.-I.ti\it .ni.r.o inio wiin the.:1.*S!:rl:v-l::i:"
i;.;.;"ili i!^i'";;; ;i ihi N;iii'g; iugs.'t.o bv the Bur]qu to resolve

i t, s protest ) .ni"i'-;?;: !'i:lN!r, iiui.'fi u!::-*::9.,:::i :l'\S5i""t lniI L r vr vevJv' -".,.,trrct is obtair-' gr diversion' t*it..'exchange contract is obtaine\o cover summ any permi t
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